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FEDERAL CONTROL OF TRUSTS. 1 

RISING prices of many necessaries of life are stimulating 
a popular demand for federal control of industrial trusts. 
The pressure of state laws has induced trusts to make a similar 
demand. Many persons who advocate federal control of trusts 
believe that the power of these organizations to limit produc- 
tion and raise prices may be thereby destroyed. Trust advo- 
cates, on the other hand, see in national incorporation laws a 
means of escape from state regulation. It is the purpose here 
to inquire how far the desires of either the trusts or the public 
can be met, if Congress is induced to act. 

Industrial trusts in their present form are simply great cor- 
porations, each chartered by a single state, owning land and 
factories in many states and marketing its products in all the 
states. The operations of a trust may be divided broadly into 
two classes, — production or manufacturing and interstate com- 
merce. Between these two classes of operations is the divid- 
ing line that separates the field of state regulation from that in 
which federal authority is well-nigh exclusive. The states may 
tax, regulate or prohibit the manufacturing operations of foreign 
corporations within their respective limits, but over interstate 
commerce the control of Congress is exclusive. 

On this condition of facts two questions are presented : 
first, Has Congress power to prevent the limited production 
and monopoly prices fixed by trusts ? second, Can Congress 

J Copyright, 1903, by Alton D. Adams. 
1 
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take from the states their power to tax, regulate and prohibit 
the manufacturing operations of foreign corporations in their 
respective limits ? 

I. 

The Federal Constitution delegates to Congress the power " to 
regulate commerce with foreign nations, and among the several 
states, and with the Indian tribes" j 1 "to lay and collect taxes, 
duties, imposts, and excises " ; 2 and " to make all laws which 
shall be necessary and proper for carrying into execution the 
foregoing powers." 3 

Chief Justice Marshall, in Gibbons v. Ogden, 4 speaking of 
the power of Congress to regulate interstate commerce, said : 

This power, like all others vested in Congress, is complete in itself, 
may be exercised to its utmost extent, and acknowledges no limita- 
tions other than are prescribed in the Constitution. 

In the past the Supreme Court of the United States has been 
repeatedly called on to restrain the attempts of individual states 
to regulate interstate commerce. Several leading and numer- 
ous minor cases have decided that states may neither tax, 
regulate nor prohibit the operations of interstate commerce. 6 
This is equally true whether the commerce is carried on 
by natural persons, by domestic corporations or by foreign 
corporations. 

Until the last quarter of the nineteenth century, the opera- 
tions of private persons and corporations in any one case were 
on too small a scale to affect interstate commerce seriously. 
Before the final decade of the century, however, it grew evi- 
dent that agreements or combinations of great corporations 
might prove to be as great restrictions on commerce as any 
imposed by individual states. Responding to the popular 
demand for some protection against this new menace to free 
commercial intercourse, Congress passed the Trust Act 6 of 

i Article I, 8, 3. 3 Article I, 8, 18. 

* Article I, 8, 1. 4 9 Wheaton, 1. 

6 Gibbons v. Ogden, 9 Wheaton, 1 ; Brown v. Maryland, 12 Wheaton, 413; 
Robbins v. Shelby County Taxing District, 120 U.S. 489. 
6 26 Statutes at Large, 209. 
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1890. The first sentence in this act is this : " Every contract, 
combination in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the several states or with 
foreign nations, is hereby declared to be illegal." The scope of 
the act, as indicated by this sentence, is evidently very limited, 
because only those restraints of trade that result from contracts, 
combinations or conspiracies are declared illegal. It follows 
that a restraint of trade, however great, that does not result 
directly from a contract, combination or conspiracy is not within 
the prohibition of the act. 

An explanation of so limited a scope is found in the 
means to restrain trade which were in use at the time of the 
passage of the act. At that time trusts had not generally 
assumed their present form of great corporations, each owning 
most or all of the instruments of production in its particular 
line. The trust of that date represented an agreement or com- 
bination of several distinct corporations, made with a view to 
control production and to fix prices. Congress, therefore, 
asserted only so much of its power over interstate commerce 
as seemed necessary to meet the existing situation. Shortly 
after the passage of the Trust Act, those who desired to 
establish monopolies found means to evade its prohibitions. 
Instead of agreements between distinct corporations, new and 
larger corporations were formed, each to acquire most or all 
of the plants in a particular line of industry, and the present 
form of trust was born. 

Decisions of the federal courts, in a number of cases brought 
under the Trust Act, show that this act applies to agreements 
in restraint of trade, but does not cover such restraint when 
accomplished by the purchase and ownership of most of the 
factories in a particular line of industry. This distinction is 
clearly brought out by a comparison of two cases, United 
States v. E. C. Knight Co., 1 and Addyston Pipe and Steel Co. 
v. United States. 2 

In the Knight case the, defendant corporation, with others, 
owned four sugar refineries in Philadelphia. The American 
1156 U.S. 1. * 175 U.S. 211. 
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Sugar Refining Company, a corporation of New Jersey, pur- 
chased stock of the corporations owning the Philadelphia 
refineries and thereby established a nearly complete monopoly 
in the manufacture of refined sugar. The United States 
brought suit to set aside this transaction, but the Supreme 
Court declined to interfere, because the sale related to facto- 
ries for refining sugar, and this is not interstate commerce. 
The Supreme Court, holding that the Trust Act did not apply 
to the case, said : 

Congress did not thereby attempt to assert the power to deal with 
monopoly directly as such ; or to limit and restrict the rights of cor- 
porations created by the states or the citizens of the states in the 
acquisition, control or disposition of property. 

And again : 

The act of Congress only authorized the circuit courts to proceed 
by way of preventing and restraining violations of the act in respect 
of contracts, combinations or conspiracies in restraint of interstate 
or international trade or commerce. 

Evidently the case against the Knight Company failed, not 
because the monopoly in the manufacture of sugar did not 
affect interstate commerce, but because the Trust Act does 
not cover a restraint of commerce obtained through a monopoly 
in manufacture. The question whether Congress has power 
to free commerce from the restraint of such a monopoly was 
not before the court in this case. 

In United States v. Addyston Pipe and Steel Co. the ample 
power of Congress to deal with manufacturing and trading 
monopolies by suitable legislation was well illustrated. The 
defendants here were six corporations manufacturing cast-iron 
pipe and selling it in thirty-six states. These corporations 
entered into an agreement whereby a committee representing 
all the corporations fixed the lowest price to be made on each 
job, and the selected company put in a bid at this price, while 
the other companies put in higher bids to give the appearance 
of competition. The United States brought suit under the 
Trust Act to restrain action under this agreement, and the 
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Supreme Court enjoined the defendants as to that part of the 
agreement relating to interstate commerce. The court said : 

If, therefore, an agreement or combination directly restrains not alone 
the manufacture, but the purchase, sale or exchange of the manu- 
factured commodity among the several states, it is brought within 
the provisions of the statute. 

It was contended on the part of the defendants that the 
power of Congress over interstate commerce did not extend to 
private contracts, but only to legislation by the several states ; 
also that the application of the Trust Act to this case would 
take away the liberty of contract without due process of law, 
in violation of the Fifth Amendment to the Constitution. In 
answer to this the court said : 

The private contracts may in truth be as far-reaching in their effect 
upon interstate commerce as would the legislation of a single state 
of the same character. . . . We conclude that the plain language of 
the grant to Congress of power to regulate commerce among the 
several states includes power to legislate upon the subject of those 
contracts in respect to interstate or foreign commerce which directly 
affect and regulate that commerce, and we can find no reasonable 
ground for asserting that the constitutional provision as to the liberty 
of the individual limits the extent of that power. 

So far as the Trust Act of 1890 is concerned, great corpora- 
tions are free to monopolize the production of the necessaries 
of life and fix prices at any points they desire, if each trust 
first purchases all the plants in its particular line. Under that 
act six corporations may not create a monopoly by agreement 
and thereby restrain interstate commerce, but one may do so by 
the purchase of the six plants. 

The reasoning of the court in the Addyston case points 
plainly to the conclusion that Congress has, under the authority 
to regulate interstate commerce, ample power to destroy a 
monopoly like that in the Knight case. The power over 
interstate commerce must extend to things which restrain 
commerce, or it is of little avail. But monopoly of the neces- 
saries of life, with prices fixed at the will of the monopolist, 
does restrain commerce, whether the monopolist is a single 
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corporation or a combination of corporations. The paramount 
power of Congress is over the commerce directly, and over the 
combination or corporation that restrains commerce, inciden- 
tally. Said the court in the Addyston case : " The question is 
as to the effect of such combination upon the trade in the 
article, and if that effect be to destroy competition and thus 
advance the price, the combination is one in restraint of trade." 
Monopoly in the hands of one corporation is certainly as effect- 
ive to restrain commerce as monopoly by the agreement of 
many corporations. 

It should be evident, therefore, that the Trust Act marks 
merely the beginning and not the end of federal power over 
corporate monopolies. In that act Congress merely asserted 
its authority over a particular form of restraint on interstate 
commerce, namely the agreement, combination and conspiracy, 
and that form had to give way. The probable result, when 
Congress extends its prohibition to monopolies attained by 
other means, may be determined from the constitution and 
cases apart from the Trust Act. 

Congressional control of individual corporations chartered 
by the states is not a new exercise of federal power. Ever 
since the Civil War the United States has maintained an 
extensive system of excise taxes on the manufacture of liquors, 
tobacco and some other goods. Manufactures of this sort 
have long been mostly in the hands of private corporations. 
As said by Chief Justice Marshall, " The power to tax involves 
the power to destroy " ; * hence corporations engaged in these 
lines of manufacture are not only regulated, but might be 
destroyed by the taxes imposed by Congress. Nevertheless, 
such taxes have never been declared unconstitutional by the 
Supreme Court during the forty years of their extensive 
application. Excise taxes have not been laid with equal 
weight on all persons or corporations engaged in a given 
line of industry, but have been distributed among different 
classes of producers according to the views of expediency 
entertained by Congress. 

1 McCulloch v. Maryland, 4 Wheaton, 316. 



No. i.] FEDERAL CONTROL OF TRUSTS. 7 

Examples of the discretion exercised in the application of 
these taxes exist in the War Revenue Act of 1898. All manu- 
facturers of tobacco whose annual sales are more than one 
hundred thousand pounds are required to pay twenty-four 
dollars by this act, but where the annual sales are fifty thousand 
pounds the tax is only six dollars. Banks in general are by 
the act subject to a tax varying according to their capital, but 
a certain class of savings banks is entirely exempt. A general 
tax is laid on insurance policies, but certain insurance com- 
panies are excused from its payment. The act requires every 
person or corporation engaged in refining sugar or petroleum 
to pay a tax of one-quarter of one per cent on gross annual 
receipts above two hundred and fifty thousand dollars, but con- 
cerns with annual receipts of less than this amount pay nothing. 
All sales of goods made at exchanges or boards of trade are 
taxed according to the amount involved, but no tax is laid on 
Sales in general. These examples, which do not differ in kind 
from previous excise taxes, afford ample precedent for taxation 
of a character that would regulate the trusts. 

Most excise taxes have been based solely on the general 
taxing power of Congress. Where Congress employs taxa- 
tion to aid in the execution of some other power delegated 
to it, a double support exists for the constitutionality of the 
legislation. 

Such use of the taxing power was made in the act 1 of 
July 13, 1866, by which Congress imposed a tax of ten per 
cent on the note issues of state banks. The object and effect 
of this tax was to destroy the power of the state banks to 
issue notes, so that national bank notes might come into gen- 
eral use. Under this act the notes of state banks quickly went 
out of circulation, because there was no profit in their issue. 
Congress is empowered by the constitution "to coin money, 
regulate the value thereof, and of foreign coin," and " to borrow 
money." By virtue of these powers Congress had provided for 
the issue of national bank notes, but the circulation of these 
notes was impeded by the issues of state banks. Here was 

1 12 Statutes, 670. 
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a clash between private corporations and a federal power. 
Congress, with authority to make all laws necessary to carry into 
effect its express powers, applied taxation to the state banks, 
and they disappeared from the field. 

To control trusts Congress has only to apply taxation on the 
lines established as to note issues of state banks and in the 
excise laws. When a suitable tax is applied to production 
under the conditions that characterize industrial monopolies, 
the trusts will disappear, and the normal forces of competition 
will again regulate manufacturing operations. 

To apply taxation most effectively, the distinctive features 
of industrial trusts must be singled out, and the burden laid on 
them alone. In this way the smaller corporations and indi- 
vidual manufacturers will escape the tax and regain their local 
markets. A distinctive feature of the industrial trust is the 
ownership of manufacturing plants of the same sort in more 
than one state. In almost every case a trust has obtairfed its 
monopoly through the purchase, in few or many states, of fac- 
tories that were formerly operated by independent producers. 
It is mainly by control of these widely separated properties that 
a trust is able to limit production and fix monopoly prices. 
A suitable tax, say ten per cent of gross income or a fixed 
sum per unit of products, laid by Congress on every corporation 
or other manufacturer owning or controlling factories of the 
same sort in more than one state, would destroy the monopoly 
powers of trusts, just as a like tax destroyed the note issues 
of state banks. The obvious result of such a tax would be to 
bring the dozens and scores of factories, formerly independent 
but now controlled by trusts, into the hands of separate corpo- 
rations or persons. 

Should it appear that monopoly in the more important lines 
of manufacture can be maintained by production on a very 
large scale in a single state, which is not the present practice 
of trusts, Congress may lay its taxes on the products or on 
the gross income of each corporation or manufacturer in a 
particular line, in so far as that production or income exceeds 
a certain annual sum. 
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In spite of the forty years of experience with federal excise 
taxes, including the tax on the notes of state banks, it will 
be contended that the proposed taxes on trusts are uncon- 
stitutional. We must, therefore, turn to the adjudications of 
the Supreme Court of the United States to silence these 
objections. 

The constitution lays two restrictions on the taxing power 
of Congress that are important here. " All duties, imposts 
and excises shall be uniform throughout the United States " ; x 
and every capitation or other direct tax shall be apportioned 
among the states according to population. 2 If the proposed 
tax on trusts is a direct tax, it would not be permissible, because 
it would not be laid in proportion to population. But this tax 
is not direct, as will be shown. On the other hand, as an 
indirect tax it must be uniform ; and in fact it would have that 
degree of uniformity which is required by the constitution, 
because it would be laid on all corporations or manufacturers 
in like circumstances or enjoying similar privileges. 

In Veazie Bank v. Fenno 3 the tax of ten per cent imposed 
by Congress on the notes of state banks was contested as 
unconstitutional. It was objected that this tax was direct and 
yet was not in proportion to population ; but the Supreme 
Court said it was an indirect tax, like duties and excises. 
Again, it was said that the tax was on a franchise granted by 
the state ; but the court, while not denying the right of Con- 
gress to tax such a franchise, held that the tax in question 
was laid on property created or contracts made by the bank. 
Lastly it was argued for the bank that the tax was excessive 
and was intended to destroy the power of note issue. The 
answer of the court was that all questions as to the amount of 
the tax were exclusively for Congress. 

Referring to the purpose of the tax, the court further said : 

Having thus, in the exercise of undisputed constitutional powers, 
undertaken to provide a currency for the whole country, it cannot be 
questioned that Congress may, constitutionally, secure the benefit of 
it to the people by appropriate legislation. Viewed in this light, as 

1 Article I, 8, 1. a Article I, 9, 4. » 8 Wall. 533. 
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well as in the other light of a duty on contracts or property, we 
cannot doubt the constitutionality of the tax under consideration. 

The case just considered, decided in 1869, was affirmed in 
National Bank v. United States, 1 ten years later. 

A tax laid by Congress on the incomes of insurance com- 
panies was contested in Pacific Insurance Company v . Soule, 2 
decided by the Supreme Court in 1868. The court held the 
tax to be indirect and constitutional. During the following 
year, in Paul v . Virginia, 3 the court decided that the insurance 
business is no part of interstate commerce, so that the tax on 
incomes of insurance companies must rest entirely on the 
taxing power of Congress. 

The tax imposed by Congress, in the War Revenue Act of 
1898, on sales made at exchanges or boards of trade came 
before the Supreme Court in the case of Nicol v. Ames. 4 
Replying to the contention that the tax was direct and yet not 
apportioned according to population, the court said that the 
tax was an excise laid upon the privilege offered at boards of 
trade, and was indirect. To the further contention that the 
tax, though indirect, was not uniform, the reply of the court 
was : 

In this case there is that uniformity which the constitution requires. 
The tax or duty is uniform throughout the United States, and it is 
uniform or, in other words, equal, upon all who avail themselves of 
the privileges or facilities offered at the exchanges ; and it is not 
necessary, in order to be uniform, that the tax should be levied 
upon all who make sales of the same kind of things, whether at an 
exchange or elsewhere. 

These decisions all show that Congress has power to lay the 
proposed taxes on trusts. If the incomes of insurance com- 
panies can be taxed, so can the incomes of manufacturers. If 
sales made at exchanges can be singled out and made the 
objects of a special excise tax, Congress may exercise an equal 
discretion as to the incomes or products of corporations that 
own or control plants of a given sort in more than one state. 

iioiU.S. 1. « 8 Wall. 168. 

* 7 Wall. 434- 4 173 U.S. 509. 
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If Congress may destroy the note issues of state banks by taxa- 
tion, to prevent their competition with a national currency, a 
federal tax may be laid on the products of trusts to lift from 
interstate commerce the burden of monopoly price. 

Having considered the arguments which show that Con- 
gress can control the trusts, we may glance at the impossible 
conclusions to which the opposite view must lead. Exclusive 
and paramount power over interstate commerce has been sur- 
rendered by the several states to Congress, so that no state 
can exclude the trading operations of a trust that any other 
state will incorporate. If Congress cannot control trusts so 
as to prevent monopoly, then paramount power over interstate 
commerce is in the trusts and not in Congress, where the con- 
stitution says it shall be. If the commercial operations of 
trusts are beyond the reach of the federal government, as 
well as beyond the power of the states into which the trusts 
go, then one or several states may, by bargains with corpora- 
tions of their own creation, retake from Congress that control 
over interstate commerce which all the states have yielded up. 

II. 

Now comes the second question in the present inquiry. Can 
industrial trusts, by means of corporate charters granted by 
Congress, escape such powers as still remain in the several 
states to tax, regulate and exclude ? The desire of trusts to 
escape through federal incorporation the exercise of these 
powers is squarely presented by Mr. James B. Dill in the 
Yale Law Journal for April, 1902. The writer there says : 

National corporations should be assured of the privileges and immuni- 
ties guaranteed to natural persons by the Constitution of the United 
States, and discrimination against them by state laws forbidden. . . . 
Its stock [referring to a national corporation] in the hands of stock- 
holders might be exempted from taxation of every nature. 

Congress in the exercise of its express powers may charter 
corporations to carry these powers into effect. In this way 
banking, railway, telegraph, bridge and canal companies have 
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received federal charters. Such corporations are exempt from 
state taxation and regulation, in so far as these would impede 
the execution of the powers of Congress. Another class of 
corporations, organized merely for private business, and desti- 
tute of any agency to execute the powers of Congress, have also 
received federal charters. Included in this class are insurance 
companies, 1 and a savings and trust company. 2 

When considering the powers of states over this second class 
of federal corporations, the nature of a corporate charter should 
be held clearly in mind. Such a charter is merely a legal 
license to one or more persons to act in a certain way. In 
Paul v. Virginia 3 the Supreme Court said : 

Now a grant of corporate existence is a grant of special privileges 
to the corporators, enabling them to act for certain designated pur- 
poses as a single individual, and exempting them (unless otherwise 
specially provided) from individual liability. 

These special privileges can be exercised only where the iaw 
granting them can be enforced. The constitution provides 
that "the citizens of each state shall be entitled to all privi- 
leges and immunities of citizens in the several states." i In 
the case just named it was contended that a law of Virginia, 
discriminating against insurance companies chartered by other 
states, was in conflict with this clause of the Federal Constitu- 
tion. Replying to this contention, the Supreme Court said : 

The privileges and immunities secured to citizens of each state in 
the several states, by the provision in question, are those privileges 
and immunities which are common to the citizens in the latter states 
under their constitution and laws by virtue of their being citizens. 
Special privileges enjoyed by citizens in their own states are not 
secured in oth*.r states by this provision. It is not intended by the 
provision to give to the laws of one state any operation in other 
states. They can have no such operation, except by permission, 
express or implied, of those states. The special privileges which 
they confer must, therefore, be enjoyed at home, unless the assent of 
other states to their enjoyment therein be given. 

The Virginia law was therefore held to be constitutional. 

1 13 Statutes, 428; 27 Statutes, 29. * 8 Wall. 168. 

4 13 Statutes, 510. * Article IV, 2, 1. 
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Can trusts chartered by Congress to carry on the manufac- 
ture and sale of commodities escape the operation of state laws 
to any greater extent than corporations chartered by any state ? 
Either a state corporation or a federal corporation is free to 
engage in interstate commerce in any state, because control of 
this commerce is in Congress. But, as said by the court in the 
Knight case, " Commerce succeeds to manufacture and is not 
a part of it." Manufacturing and trading corporations char- 
tered by any state are subject to the control of any states to 
which they go, as to manufacturing and all other operations 
save interstate commerce. If industrial trusts chartered by 
Congress are to escape regulation by the states, it can only 
be on the ground that such regulation would impede the 
execution of federal powers. But manufacturing and trading 
corporations execute no federal powers, because their operations 
do not involve the exercise of any such powers. Manufacturing 
and trading in commodities are not the exercise of either state 
or federal power, though states may control one set of these 
operations and Congress the other. If it is exercising federal 
power to engage in interstate commerce, then millions of private 
persons exercise this power daily. State corporations as well 
as private persons are now engaged in interstate commerce ; will 
it be contended that Congress may remove these corporations 
and persons from the control of state laws in all matters because 
the regulation of interstate commerce is a federal power ? How 
then is a trust with a charter from Congress to escape the 
operation of state laws ? A federal charter or license or 
special privilege is not alone sufficient to protect a corpora- 
tion from the laws of the states where it operates. To render 
such laws invalid, they must conflict with the powers of Con- 
gress. Speaking of state laws that obstruct the exercise of 
powers vested in the general government, the Supreme Court, 
in Railroad Company v. Peniston.i said : " The implied inhibi- 
tion, if any exists, is against such obstruction, and that must be 
the same whether the corporation whose property is taxed was 
created by Congress or by a state legislature." 

1 18 Wall. 5. 
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It has been uniformly held by the Supreme Court that a 
license or special privilege granted by Congress is no protection 
from state laws in matters reserved to the states. In the License 
Tax Cases it was contended that licenses x from Congress to 
sell lottery tickets or to retail liquors gave authority to do so 
in states where the local laws prohibited these operations. 
The court pointed out that Congress, having power to regu- 
late interstate commerce, might grant coasting and other 
licenses, and then continued : 

All such licenses confer authority and give rights to the licensee. 
But very different considerations apply to the internal commerce or 
domestic trade of the states. Over this commerce and trade Con- 
gress has no power of regulation nor any direct control. This power 
belongs exclusively to the states. . . . Congress cannot authorize a 
trade or business within a state in order to tax it. 

As Congress lacks the power to authorize the sale within a 
state of liquors at retail or of lottery tickets, it is hard to see 
how a federal charter will free the manufacturing operations of 
a trust from the burdens of a state law. 

A patent right is a special privilege granted by Congress to 
inventors in the exclusive sale of their discoveries. Such a 
license cannot be acted on in a state where the sale of the 
patented article is prohibited by local law as unfit or unsafe 
for use. This was the decision of the United States Supreme 
Court in Patterson v. Kentucky, 2 where a state law prohibiting 
the sale of a patented illuminating oil was upheld. 

Another instance of the inability of Congress to confer 
special privileges in matters subject to state laws exists in the 
Trade-Mark Cases. 3 Congress provided for the registration of 
trade-marks in the Patent Office, and granted a right of action 
for the wrongful use of registered trade-marks by an act 4 of 
July 8, 1870. The wording of the act was so broad that it 
included all wrongful use of registered trade-marks, whether in 
foreign or interstate commerce or in commerce confined to a 
single state. In the Trade-Mark Cases this act was contested 

1 5 Wall. 462. * 100 U.S. 82. 

2 97 U.S. 501. * 16 Statutes, 198. 
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on the ground that Congress has no power to regulate trade 
confined to a single state. After pointing out the authority of 
Congress over interstate and foreign commerce, the Supreme 
Court said : " There still remains a very large amount of com- 
merce, perhaps the largest, which, being trade or traffic between 
citizens of the same state, is beyond the control of Congress." 
Because the act assumed to regulate trade within any one 
state, it was unconstitutional and void. This decision clearly 
shows that a charter, license or special privilege granted by 
Congress for the particular benefit of an individual or corpora- 
tion, and not to execute any express federal power, cannot 
prevent the operation of state laws. 

The power to grant corporate charters is nowhere delegated 
to Congress in express terms by the constitution. When such 
charters are used as a means to execute the authority clearly 
delegated to the general government, they are beyond state 
regulation. When a bank issues notes to circulate as money, 
as when a railway transports freight or passengers, from state 
to state, federal powers are clearly executed, because the value 
of money is regulated in the one case, and interstate commerce 
in the other. But when a natural person or a corporation uses 
a piece of lawful money to make a payment, or delivers a box of 
freight for transportation from one state to another, such a per- 
son or corporation does not exercise a federal power. These 
acts are subject to federal power but are not of its essence. 

Apart from the execution of federal power, a corporate 
charter granted by Congress can claim no more exemption 
from the law of a state where it is employed than can a similar 
charter from another state. Will it be claimed that the insur- 
ance company chartered by Congress, as noted above, can 
escape the regulation of states where it may do business, in 
spite of the decision in Paul v. Virginia l ? Such a conclusion 
can hardly be reached ; for the Supreme Court in that case 
based its decision, previously stated, on the ground that a 
foreign corporation can claim no rights not granted to it in a 
state to which it goes. A corporation chartered by Congress 

» 8 Wall. 168. 
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would be a foreign corporation in every state, though not in 
the District of Columbia. If a federal charter is all that is 
necessary in order to escape state regulation, the great insur- 
ance companies would have obtained such charters long ago 
and avoided control by individual states. 

If a license from Congress to retail liquors or sell lottery 
tickets gives no authority to do these things against the law 
of any state, a trust cannot, by means of a federal charter, 
escape regulation and special taxation in states where it does 
business. If a patent right granted by Congress cannot be 
exercised in defiance of state law, neither can a foreign federal 
corporation avoid such conditions as may be imposed on its 
operations within any one state. If Congress cannot control 
the domestic business of a state by means of trade-marks, 
whence comes its power to do so by corporate charters? If 
an insurance company chartered by Congress may be specially 
taxed in or excluded from any state, how is a federal trust to 
escape state taxation and regulation as to local operations ? 
Until answers are found for these questions, federal charters 
will not relieve trusts from the operation of state laws. 

It may be suggested that an amendment to the Constitution 
would take away such powers as the states now have over trusts. 
To the consolation of this suggestion the trusts are fully entitled. 
In the meantime the states will be in no hurry to surrender the 
remnant of their powers to a Congress that has neglected to 
protect the public from the exactions of monopoly price. 

Alton D. Adams. 
Boston, Mass. 



